ALLOCATION OF DEFENSE COSTS BETWEEN PRIMARY AND EXCESS
CARRIERS: EXHAUSTION VS. EQUITIES

Lawsuits involving multiple insurers often give rise to disputes between primary and excess
carriers as to the allocation of defense costs where exposure is potentially beyond that of the
primary carriers’ policy limits. The majority or traditional view is that excess insurers are not
required by the language of the insurance policy to contribute to defense expenses, as long as the
primary insurers are still required to defend, i.e., that the primary insurers’ policy limits have not
yet been exhausted.® This rule excusing excess insurers from contributing to defense costs prior
to the exhaustion of primary limits is upheld even when an excess insurer ultimately contributes
to the liability recovery.” According to one Texas court, “to require the excess insurer to
reimburse a primary carrier for amounts that were paid before exhaustion of the underlying
policy limits would overturn the reasonable expectations of the parties.”® However, once the
primary insurers have properly exhausted their policy limits, i.e., by paying a judgment or
settlement or by tendering its limits to the court (where allowed), the primary insurer is no longer
responsible for the costs of defending the claim.*

Following from the majority view is the equitable subrogation action, which allows excess
insurers that have born the costs of a defense where the primary insurer failed to provide a
defense have been able to recover these costs from primary insurers.” In particular, equitable
subrogation allows an excess insurer that paid defense costs to be placed in the insured’s gosition
to pursue a full recovery from another insurer who was primarily responsible for the loss.

A minority of courts overlook the express language of the insurance policy and hold that
regardless of the primary insurers’ duty to defend, excess insurers may be required to contribute
to the costs of defense if the amount of the underlying claim or demand appears to be or likely is
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significantly greater than the primary carriers’ policy limits.” This approach arguably
encourages joint action and an effective defense such that "the insured will not be cast adrift as a
result of the insurers’ inability to agree upon their respective responsibilities.”® Similarly, where
the recovery actually exceeds the primary carriers’ policy limits, the minority approach allows
recovery by the primary insurers of a pro rata share of all of the defense costs.’

It has also been held, albeit rarely, that an excess insurer who agrees to provide a defense to its
insured when the primary insurer fails to do so, is unable to recover these costs from the primary
insurer, even when the judgment was within the primary limits.*°
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Kansas courts have presented conflicting views on the issue. First, in American Fidelity Insurance Co. v. Employers
Mutual Casualty Co., 3 Kan. App. 2d 245, 593 P.2d 14 (Ct. App. Kan. 1979), the Court of Appeals of Kansas
recognized that excess insurers may be liable for a pro rata share of the defense costs where the claim is over the
limits of the primary policy. Later, the Tenth Circuit Court of Appeals in Insurance Company of North America v.
Medical Protective Co., 768 F.2d 315 (10th Cir (Kan.) 1985), denied the primary carrier any reimbursement for
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the approach of requiring excess carriers to participate in the insured’s defense where the primary limits have not yet
been exhausted.
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Also note the following cases do not recognize an equitable subrogation action: General Motors Acceptance Corp.
v. Nationwide Insurance Co., 4 N.Y.3d 451, 828 N.E.2d 959 (2005); Institute of London Underwriters v. First
Horizon Insurance Co., 972 F.2d 125 (5th Cir. (La.) 1992).

For further commentary on this topic, please contact Jonathan L. Schwartz (312-332-8830) or
jls@crayhuber.com.



